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Post-Conviction Relief in North Carolina 
 

 

NC Criminal Appeals Process (excerpted and adapted from NCDOJ.GOV) 

Criminal defendants have the right to appeal decisions by judges and juries.  In most cases, a criminal 
defendant has a right to appeal his or her conviction and sentence to the appellate courts of North Carolina.  
A defendant may give notice of appeal orally in open court or in writing within 14 days after the judge 
sentences him or her. 

The appeals process can be very lengthy, lasting several months or years.  First, a transcript (written 
record) of the trial must be prepared by a court reporter. In a capital case (the defendant has been convicted 
of first degree murder and sentenced to death), the court reporter has 120 days to prepare the transcript. In a 
non-capital case, the court reporter has 60 days to prepare the transcript. Courts may grant extensions of 
time, often 30 days.  After the transcript has been delivered to the defendant’s appellate lawyer, that lawyer 
has 35 days in a non-capital case and 70 days in a capital case to prepare the Record on Appeal. The 
Record on Appeal explains possible legal errors that may have kept the defendant from getting a fair trial or 
sentence. Courts may grant extensions of time, often 30 days. 

The defendant’s appellate lawyer prepares the Record on Appeal and then serves it on the prosecutor 
who handled the initial trial. The prosecutor can: (1) agree to the Record; (2) object to parts of the Record; 
or (3) move to add information to the Record. After receiving the Record, a prosecutor has 21 days to 
respond in a non-capital case or 35 days in a capital case.  If the prosecutor and the defendant’s lawyer 
cannot agree on the Record on Appeal, the trial judge must settle the Record within 20 days of a request for 
settlement. Courts may grant extensions of time, often 30 days.  

Once the Record is settled, it must be filed in the proper appellate court. Printed copies are sent to the 
Attorney General, who represents the State of North Carolina in appellate court. This usually marks the 
first time that the Attorney General’s Office becomes involved a case. If you have questions about an 
appeal before the Record is filed, contact the local District Attorney’s Office.  When a copy of the Record 
arrives at the Attorney General’s Office (usually within a week of mailing), the Appellate Section receives 
it and assigns the appeal to an attorney. The State’s attorney then contacts the District Attorney and the 
defendant’s appellate lawyer, requests the trial transcript from the District Attorney’s Office, and contacts 
any interested victim(s).  After the Clerk of the Appellate Court mails the printed Record to both parties, 
the defendant has 30 days (60 days in a capital case) to file a brief, which is a written legal argument, in 
support of the legal errors raised in the Record. The State’s attorney then has 30 days (60 days in a capital 
case) to file a brief responding to the defendant’s brief. Courts may grant extensions of time, often 30 days. 

In capital cases, appeals go directly to the Supreme Court of North Carolina and are heard by all seven 
justices. In non-capital cases, appeals go to the North Carolina Court of Appeals and are heard by a panel of 
three judges out of a total of 15 judges.  In an oral argument, attorneys present information to the court 
verbally. No witnesses testify and no evidence is presented. Each side has 30 minutes to argue, which is 
strictly limited to the legal errors raised in the Record on Appeal and in the briefs. If oral argument will be 
held, it is usually scheduled within several months after the State files its brief. Oral argument is almost 
always held in the Supreme Court, while oral argument is not held in most Court of Appeals cases. 

An appellate court may issue its opinion, or decision, in as little as a month or as long as a year or more. 
The average time period is 6 months, but there is no time limit. Length of time does not indicate what kind 
of decision the court will reach. Opinions are available on the Internet at the Administrative Office of the 
Courts. The Court of Appeals issues opinions on the first and third Tuesday of each month. The Supreme 
Court issues opinions once each month, usually during the first or second week of the month.  Unlike a jury 
verdict, an appellate court decision does not have to be unanimous. A majority decides the case. That 
means that a Court of Appeals case can be decided by two out of three judges, and a Supreme Court case 
can be decided by four out of seven justices. Judges or justices who disagree with the majority decision are 
said to dissent from the opinion. 
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If the appellate court were to find that prejudicial (unfair) error(s) occurred during the trial, the court 
would set aside or reverse the conviction, vacate the judgment, and remand, or send back, the case to the 
trial court for a new trial. The District Attorney decides whether or not to prosecute a new trial.  If the 
appellate court were to find that prejudicial error(s) occurred during sentencing, the court would uphold the 
conviction but remand the case to trial court for a new sentencing hearing. If the appellate court finds that 
there was insufficient evidence to support the jury’s verdict, the court would reverse the conviction.  

If the appellate court did not find any prejudicial error in the trial, sentencing, or jury’s verdict, the court 
would uphold the conviction and sentence and deny the defendant’s appeal. If the appellate court finds 
error but determines that it was not prejudicial, or didn’t unfairly affect the outcome of the case, the court 
would uphold the conviction and sentence and deny the defendant’s appeal.  If a Court of Appeals decision 
is not unanimous, the losing side has the right to appeal to the Supreme Court. If the case involves a 
“substantial constitutional question” that has not already been decided by the Supreme Court, the losing 
side has the right to appeal to the Supreme Court. If there is no dissent and no constitutional question, the 
losing side may petition the Supreme Court for discretionary review of the case. 

  

 

Motions for Appropriate Relief (via https://www.sog.unc.edu/resources/microsites/relief-criminal-
conviction/motions-appropriate-relief, 2016) 

A motion for appropriate relief (MAR) is a motion made after judgment to correct any errors that 
occurred before, during, or after a criminal trial or proceeding, including errors related to the entry of a 
guilty plea.[1] Article 89 of G.S. Chapter 15A (G.S. 15A-1411 through G.S. 15A-1422) addresses MARs. 
The procedures in Article 89 are detailed and are beyond the scope of this guide. The discussion below 
briefly reviews the grounds and effect of a successful MAR. 

Article 89 provides for two types of MARs. The first is governed by G.S. 15A-1414. Under this statute, 
a person convicted of a criminal offense may seek relief for any error that occurred before or during trial 
within 10 days after entry of judgment. Generally, a person would use this type of MAR to bring errors to 
the attention of the trial judge, who could correct them immediately without the time and expense of an 
appeal.[2] 

The second type of MAR is governed by G.S. 15A-1415 and generally may be filed at any time after 
judgment.[3] A person may base this type of MAR on the grounds identified in G.S. 15A-1415—for 
example, that the trial court lacked subject matter jurisdiction over the case or that the conviction was 
obtained in violation of the state or federal constitution. An assertion that an indictment or other charging 
document was fatally defective is an example of a jurisdictional claim. Assertions that the defendant did not 
knowingly, voluntarily, and intelligently enter a guilty plea or waive the right to be represented by counsel 
are examples of claims of unconstitutional convictions.[4] 

Recent amendments to the MAR statutes may have broadened the ability to obtain relief. In S.L. 2012-
168 (S 141), the General Assembly amended the statutes to add procedures for assigning MARs to judges 
and set timelines for hearing MARs. As part of these changes, the General Assembly added G.S. 15A-
1420(e), which states: “Nothing in this section shall prevent the parties to the action from entering into an 
agreement for appropriate relief, including an agreement as to any aspect, procedural or otherwise, of a 
motion for appropriate relief.” In 2013, the General Assembly repealed the timelines but maintained the 
other changes. S.L. 2013-385 (S 182). By enacting and retaining G.S. 15A-1420(e), the General Assembly 
appears to have authorized the court to grant a MAR if the State and defendant consent.[5] In 2013, the 
General Assembly added an additional ground for vacating a first conviction of a prostitution offense under 
G.S. 14-204. See supra Expunctions of Other Offenses: Discharge and Dismissal or Conviction of 
Prostitution Offenses. 

G.S. 15A-1417 describes the relief available when a court grants a motion for appropriate relief, 
including vacating of a conviction. An order vacating a conviction does not necessarily terminate the 
criminal case; the State may retry the defendant unless, in addition to vacating the conviction, the court 
enters an order dismissing the charges. An order vacating a conviction does not constitute an expunction; 
but, if a court or the State dismisses the charges, the person may be able to obtain an expunction under G.S. 
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15A-146. See supra Expunctions of Dismissals and Similar Dispositions: Dismissal or Finding of Not 
Guilty of Misdemeanors, Felonies, and Certain Infractions; see also supra Expunctions of Dismissals and 
Similar Dispositions: DNA Records. 

 

[1] See State v. Handy, 326 N.C. 532 (1990). 

[2] See Jessica Smith, Motions for Appropriate Relief, at p. 2, in North Carolina Superior Court Judges’ 
Benchbook (Jan. 2017). 

[3] MARs in capital cases have an outer time limit and must be filed in accordance with the requirements of 
G.S. 15A-1415(a). MARs based on newly discovered evidence must be filed within a reasonable time of 
discovery. G.S. 15A-1415(c). 

[4] See Jessica Smith, Motions for Appropriate Relief, at pp. 4–5, in North Carolina Superior Court Judges’ 
Benchbook (Jan. 2017). 

[5] Id. at 13 (noting potential impact of change but advising judges to exercise caution in considering 
“consent” MARs without a specification of grounds).  

 

Additional notes on MAR:   

(from www.berniesez.com, by Terence McEnally, Oct 30, 2015) 

Indigent defendants have a constitutional right to counsel in MAR proceedings if the defendant has 
been convicted of a felony, fined $500 or more, receives an active jail or prison sentence, or if there is an 
evidentiary hearing. 

Ordinarily a defendant who enters a guilty plea is barred from challenging the conviction. However, a 
defendant may still find relief from a conviction or sentence by filing a MAR if the guilty plea was not 
entered voluntarily, knowingly, or intelligently, if the sentence was illegal or to contest the court’s 
jurisdiction over the case. 

(from www.appealslawgroup.com, Halscott Megaro PA, Jun 25, 2014)  

A Motion for Appropriate Relief is a post-conviction relief motion to collaterally attack a conviction 
under Article 89, Subchapter 14 of Chapter 15A of the North Carolina General Statutes, §§ 1411-1422. It is 
a legal mechanism that allows people who have been convicted of a crime to challenge their conviction 
because the conviction was obtained in violation of their Constitutional rights. 

A Motion for Appropriate Relief (or MAR) is different than a direct appeal. Where a direct appeal is a 
legal challenge made in a higher court, a Motion for Appropriate Relief must be made in the trial court – 
the court where the person was convicted. 

There is no statute of limitations or time limit for filing a Motion for Appropriate Relief in a non-death 
penalty case. However, there is a 120-day statute of limitations for filing a Motion for Appropriate Relief 
for a person who has been sentenced to death, which generally begins from the date that the person has 
exhausted all of their direct appeals or the time to file a direct appeal has expired. 

A person who has filed a Motion for Appropriate Relief may be granted (1) a new trial on some or all of 
the charges or (2) dismissal on some or all of the charges, or (3) a new sentencing procedure which may 
result in a reduction of the sentence. 

What Are the Requirements for Appropriate Relief? 

The grounds for a Motion for Appropriate Relief under N.C.G.S. § 15A-1415 are as follows: 

(1) The acts charged were not defined by law as a crime when they were committed 

(2) The trial court lacked jurisdiction over the person of the defendant or over the subject matter. 

(3) The conviction was obtained in violation of the Constitution of the United States or the Constitution 
of North Carolina 
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(4) The defendant was convicted or sentenced under an unconstitutional law or statute. 

(5) The conduct for which the defendant was prosecuted was protected by the Constitution of the 
United States or the Constitution of North Carolina. 

(6) There has been a significant change in law, either substantive or procedural, applied in the 
proceedings leading to the defendant's conviction or sentence, and retroactive application of the changed 
legal standard is required. 

(7) The sentence imposed was illegal or unconstitutional 

(8) The defendant is in confinement and is entitled to release because his sentence has been fully 
served. 

(9) The defendant was convicted of a first offense of prostitution under G.S. 14-204, and the court did 
not discharge the defendant and dismiss the charge pursuant to G.S. 14-204(b); the defendant's participation 
in the offense was a result of having been a victim of human trafficking under G.S. 14-43.11, sexual 
servitude under G.S. 14-43.13, or the federal Trafficking Victims Protection Act (22 U.S.C. 7102(13)); and 
the defendant seeks to have the conviction vacated. 

The most common grounds raised in a Motion for Appropriate Relief are a violation of the right to 
effective assistance of counsel, newly discovered evidence, prosecutorial misconduct, actual innocence, and 
illegality of sentence. 

Filing a Motion for Appropriate Relief can be very complicated. An experienced appellate attorney 
must interview witnesses, investigate the facts of the case, review the discovery that leads to new evidence, 
and review the entire history of the case from start to finish to find legal errors to raise in the motion. 
Sometimes the court will require an evidentiary hearing to be held on the motion, where the lawyer will 
have to call witnesses, present evidence, and challenge the State's evidence, and make arguments to the 
court. 

 

 

 

NC State Habeas Corpus (rom NC Defender Manual Vol. 2, Trial (2d ed. 2012), Ch. 35: Appeals, 
Post‐Conviction Litigation, and Writs  

A. In General  

A defendant who is imprisoned in North Carolina for any criminal or supposed criminal matter may 
challenge the lawfulness of his or her custody by applying for a writ of habeas corpus (ad subjiciendum). 
See G.S. 17-3. This writ was known as the “great Writ of Right.” See State v. Herndon, 107 N.C. 934, 936 
(1890); see also In re Holley, 154 N.C. 163, 168 (1910) (the writ of habeas corpus is “the most important, 
perhaps, in our system of government, having its origin long prior to Magna Charta”). The purpose of this 
ancient writ “‘is to give a person restrained of his liberty an immediate hearing so that the legality of his 
detention may be inquired into and determined.’” State v. Lewis, 274 N.C. 438, 441 (1968) (citation 
omitted). It is not the purpose of the writ of habeas corpus to determine the guilt or innocence of a prisoner. 
39 AM. JUR. 2D Habeas Corpus and Postconviction Remedies § 1 (2008).  

Habeas corpus is a collateral attack on a judgment of imprisonment and is not a substitute for appeal. In 
re Palmer, 265 N.C. 485 (1965); In re Burton, 257 N.C. 534 (1962). A court in a habeas corpus proceeding 
is not allowed to act as an appeals court and review a conviction for errors—its function is solely to 
determine whether the applicant is being held unlawfully. See State v. Cannon, 244 N.C. 399 (1956). If the 
defendant is seeking review of errors occurring at trial or sentencing, he or she should appeal the judgment 
directly, file a petition for a writ of certiorari, or file a motion for appropriate relief. See, e.g., State v. 
Hamrick, 2 N.C. App. 227 (1968) (although defendant entitled his petition “Application for Writ of Habeas 
Corpus,” it was in substance a motion for appropriate relief since it alleged trial error, and the trial judge 
should have handled it in that manner).  
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B. Authority and Procedures for Writ  

The writ of habeas corpus is guaranteed by article I, section 21 of the N.C. Constitution [previously 
article I, sections 18 and 21]. Chapter 17 of the N.C. General Statutes implements the right to habeas 
corpus, setting out the procedural requirements for the application and enforcement of the writ.  

The application for the writ must be made in writing and signed by the applicant. It may be demanded 
of any one of the justices or judges of the appellate division or of any superior court judge whether or not 
court is in session. G.S. 17-6; see also 1 NORTH CAROLINA DEFENDER MANUAL § 10.8H (Writ of 
Habeas Corpus) (Oct. 2010) (discussing authority of individual judges to hear writ). Additional materials 
on applying for a habeas corpus writ, including form applications and orders, can be found on the website 
of the N.C. Office of Indigent Defense Services, www.ncids.org. Highlight Training & Resources, click on 
Training Materials and then Training Materials—Indexed by Subject, and scroll down to Habeas Corpus.  

For special procedures pertaining to habeas corpus applications in capital cases, see Rule 25 of the 
General Rules of Practice for the Superior and District Courts.  

C. Scope of Writ  

Traditionally, at common law an applicant in a habeas corpus proceeding could be released from 
imprisonment only if the record disclosed that the court that imprisoned him or her did not have jurisdiction 
of the offense or of the person of the defendant, or that the judgment was void because it was not 
authorized by law. See, e.g., In re Burton, 257 N.C. 534, 540 (1962) (“The only questions open to inquiry 
[in a habeas corpus proceeding] are whether on the record the court which imposed the sentence had 
jurisdiction of the matter or had exceeded its powers.”). However, the scope of the court’s habeas corpus 
jurisdiction has been expanded and is now much broader. See Hoffman v. Edwards, 48 N.C. App. 559 
(1980) (noting that G.S. 17-33(2) broadened the scope of habeas corpus to allow a party to be discharged 
from custody even though the original imprisonment was lawful where some act, omission, or event that 
took place afterwards causes the party to be entitled to release); see also In re Imprisonment of Stevens, 28 
N.C. App. 471 (1976) (same).  

Pursuant to G.S. 17-33, an applicant must be released from custody if no legal cause is found for the 
imprisonment or restraint. Additionally, if it appears that the applicant is in custody by process issued by a 
legally constituted court or by an officer in the course of judicial proceedings authorized by law, he or she 
may be discharged if:  

 the jurisdiction of such court or officer was exceeded, either as to matter, place, sum, or person;   

 the original imprisonment was lawful but some subsequent act, omission, or event has caused the 
applicant to become entitled to be discharged;   

 the process was defective causing it to be void;   

 the process, although in proper form, was issued in a case not allowed by law;   

 the person having custody of the applicant under such process is not the person  empowered by law to 
detain him or her; or   

 the process was not authorized by any judgment, order, or decree of any court, nor by  any provision of 
law. G.S. 17-33(1)–(6).   

D. Selected Examples  

Reported cases indicate that defendants have applied for writs of habeas corpus in the following 
circumstances. The list does not exhaust the possible uses of the writ, however. Defendants have applied 
for habeas corpus writs to:  

 Challenge the defendant’s continued imprisonment because the life sentence imposed on him for first-
degree murder committed in 1975 was defined by statute as a term of eighty years and the defendant 
alleged that he had earned sufficient credits to have completed the sentence. Jones v. Keller, 364 N.C. 249 
(2010).   

 Inquire into the legality of the defendant’s continued imprisonment beyond the maximum term set for 
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committed youthful offenders. State v. Niccum, 293 N.C. 276 (1977).   

 Seek immediate release from custody on the basis that the defendant was not the individual who was 
indicted for the crime. State v. Lewis, 274 N.C. 438 (1968).   

 Test the legality of an attorney’s imprisonment where a judge found the attorney to be in contempt of 
court and imprisoned him for ten days. In re Burton, 257 N.C. 534 (1962).   

 Procure immediate release where the defendant’s sentence of imprisonment was for a term in excess of 
that allowed by law and the defendant had already served the maximum sentence authorized by law. State 
v. Austin, 241 N.C. 548 (1955).   

 Contest the defendant’s restraint where he was imprisoned for allegedly violating the conditions of a 
suspended judgment without the opportunity for a hearing on the alleged violation. State v. Phillips, 185 
N.C. 614 (1923).  See also 1 NORTH CAROLINA DEFENDER MANUAL § 1.8A (Who Hears the 
Motion) (Aug. 2010) (noting possibility of habeas corpus review of district court pretrial release 
determination); 1 NORTH CAROLINA DEFENDER MANUAL § 3.2C (Scheduling Requirements) (Nov. 
2008) (discussing use of writ to challenge defendant’s continued detention in cases in which a probable 
cause hearing has not been held within statutory time limits).   

E. Appeal from Adverse Ruling  

The applicant does not have an appeal of right from an order denying a writ of habeas corpus but may 
petition the appropriate appellate court for a writ of certiorari. See State v. Niccum, 293 N.C. 276 (1977); 
State v. Wambach, 136 N.C. App. 842 (2000). But cf. N.C. R. APP. P. 21(a) (authorizing appellate courts to 
grant a writ of certiorari only in the following three situations: (1) where the party lost the right to appeal 
by failing to take timely action; (2) where the order appealed from is interlocutory and there is no right of 
appeal; or (3) to review a trial judge’s denial of a motion for appropriate relief).  

 

 

 
 

Distributed by:  
  

Asheville Prison Books Program 
c/o Downtown Books and News 

67 N. Lexington Ave. 
Asheville, NC 28801 

 
Compiled January 2018 

Not intended as legal advice 
 


